Tort Outline

Montoya Fall 03


I. Introduction
a. What is torts?

b. What is the Purpose of Torts/Objectives of Tort Law

a) AFairDEAL

i. Allocation of losses/Compensation

ii. Fairness 

iii. Deterrence (punishment-shared w/ crim. law)

iv. Economic consideration

v. Administrative concerns

vi. Legislative considerations

c. Two Views of the Nature of Torts

a) Morrison v. NBC

i. Facts: 

1) Game show misled him to believe that it was a real show.  Sues for defamation of character, loss of scholarships.

ii. Salmond: Can only bring a tort claim if it fits into a traditional tort area/classification.

iii. Pollock: Can’t take a rigid approach to tort law

This is consistent with Morrison.  Majority allows tort claim even though it doesn’t fall into a category.  

Rule: Intentional harm, without excuse or justification is actionable, regardless of if it fits into a tort category.

Prima Facie: doesn’t apply here b/c the game show had an interest in deceiving the public and getting economic gain.

II. Negligence
a. Prima Facie Elements of a Neg. Action

a) Prima facie: at first glance; this is about evid. 

b) The party w/ the burden of proof has offered evidence that will meet that burden.  Don’t have to prove it, but have to show that you have the evid. for each of the elements.

b. Prima Facie Tort Definition:

a) Unjustified, intentional infliction of harm on another person, resulting in damages, by one of more acts that would otherwise be lawful.  Some jurisdictions provide remedy for malicious deeds especially in business that are not actionable under traditional tort law.

c. Elements as defined in Goffe v. Pharmaseal Laboratories, Inc.

i. no case, no rule, just defines elements

i. duty owed (duty of care)—question of misfeasance or nonfeasance: no duty owed except in special relationships

ii. duty stated--foreseeability plus policy (Baca’s rule in NM)

iii. duty breached

iv. injury

v. cause and effect

vi. proximate cause

d. Montoya’s Elements

a) Duty

b) Breach

c) Damages

d) Causation

e) Scope of liability

III. Duty
a. Non-Action/Non-Feasance: General Rule and Exceptions

Rule: There is no tort liability for non feasance.

Analysis when deciding if there is Duty:

1.) analogies to existing state precedent

2.) statutes

3.) restatements

4.) treatises

5.) tort principles

a) Warren v. City of Indianapolis
i. Facts: Police officer left a guy to die

ii. Rule: No duty to rescue in nonfeasance unless there is a special relationship  (policy reasons); Special Relationships: common carriers (airplane)/passengers, land owners/guests on land, parent/child, parent/adult child living at home, inn keeper/guests, master/servant, voluntarily or legally taking custody of another person, 

iii. Policy Reasons:  if we make people responsible for rescuing each other, there will be too much liability; insurance rates will go up, courts will be flooded w/ cases; also up to Leg. to decide; 

iv. There was no special relationship b/t the parties; b/t the police and the gen. public (in NM, the law is diff.); stat. can require police to aid

v. Notes: If you start to rescue, then you have a duty to assist; it becomes misfeasance.

b) Grover
i. Facts: π claimed that the mother of the ∆ was negligence b/c she supported him and his drug habit

ii. Rule: No ind. has a duty to protect another from harm unless there is a special relationship; mom living in another state doesn’t have duty to son in NM

iii. In order to create a duty based on a special relationship, the relationship must include the right or ability to control another’s conduct.

c) Tarasoff (Tobriner)

i. Facts: Berkeley girl killed by psychiatric patient

ii. Rule: No duty to warn of a danger except during special relationships; there was a special relationship here: doctor/patient and the doctor/girl b/c he could have easily warned her; therapist owes a legal duty not only to his patient but also to his patient’s would-be victim

iii. Policy: Became law but not binding law in other states, but created a warning that most states follow with regard to doctor relationships 

iv. There is a duty b/t two parties if the ∆ has the right and ability to control the actions of a third party.

v. Notes: Judge decides that the benefit of protection to society is more important than the loss of confidence b/t patient and doctor.

- Duty is a legal question for the judge.  In this case, deciding whether to extend liability is a policy question.

b. Action:

Rule: Heaven v. Pender: “Whenever one person is by circumstances placed in such a position with regard to another…that if he did not use ordinary are and skill in his own conduct…he would cause danger of injury to the person or property of the other, a duty arises to use ordinary care and skill to avoid such danger.”

Must show that the action was against the π, not just a wrong in general

Must prove that the π and the injury were foreseeable. 

a) Palsgraf: Cardozo & Andrews

i. Facts: π injured on the railroad platform; judge/jury issue

ii. Cardozo (majority)—duty is owed when a plaintiff is foreseeable

· decision about foreseeability is for the judge to decide

· only determining whether there is a duty, whether an injury is foreseeable

iii. Andrews (dissent)—not a duty question but a proximate cause issue.  If a duty is owed to one person, it is owed to the world if the injury is due to prox. cause, regardless of foreseeability. 

- jury should decide about prox. cause

- more concerned about causation

b) Calkins: Baca & Ransom

i. Facts: boy through the gate

ii. Rule: Injury resulting from a breach of that duty need not occur on the property for the lessor to be liable, if the breach proximately causes the harm.  The landlord did not have a duty to build the fence, but once he built it, he had a duty to maintain it.

iii. Baca (majority)—duty is a question of law for the judge to decide; remoteness is foreseeability and policy

1) policy factors: legal precedent, statutes, other principles that comprise the law

iv. Ransom (dissent)—there is a duty if it is foreseeable, but not if the harm is too remote; here, the injury is not foreseeable b/c it is too remote; remoteness is for the judge to decide

v. Baca trusts the jury more; Ransom wants to take more into his hands

Note: Issues are duty and prox. cause; an element integral to both is foreseeability.  

Duty: question of law

Prox. cause: question of fact

c) Solon

i. Facts: parents wanted to collect on their son’s money

ii. Rule: If it found that the π and injury are foreseeable than there is a duty owed.  There can be no duty in relation to another person absent foreseeability.

iii. Montgomery—not foreseeable that they would be hurt by the injury; with the right case, NM could actually be an Andrews state instead of a Cardozo state; he was concerned about where the line should be drawn against liability

iv. Policy question: where do you draw the line against otherwise unlimited liability?

d) Torres
i. Facts: bagel shop gunfire, CA security guards

ii. Rule: Any person is a foreseeable π, regardless of geographical location.  Law officers owe duty of care to public.  

iii. Foreseeability, breach, prox. cause, and comparative liability are questions for the jury.

iv. Ransom-gave up doctrine on remoteness, doesn’t mention it; 

- found duty in stat. that order the police to investigate and exercise reasonable care ordinarily exercised by reasonably prudent police officers

- didn’t matter that the victim’s identity was unknown, diff. than Tarasoff; it was a foreseeable injury

iv.  Policy Concerns: CoA said that duty shouldn’t be extended to the victims b/c         

it would be unrealistic in light of rising criminal activity to process and pay          for all the claims

- Response: these factors do not bear upon the existence of the stat. duty of enforcement officers to investigate crimes

c. Contracts as a Source of Duty

a) Leyba (Ransom)

i. Facts: wrongful death action, beneficiary was the son but the mom sued the lawyers for malpractice; contract was b/t grandma and lawyers but lawyers had to pay b/c they should have made sure that the baby got the money

ii. Rule: Not every contract is a source of duty; contract is a source of duty only if π was the intended beneficiary of the contract (π was foreseeable)

d. Will Shinkee Problem

e. Mantle Mercury Problem

IV. Breach of Duty

a. The Duty Stated: General Rule

a) UJI 13-604 Duty to Use Ordinary Care

Every person has a duty to exercise ordinary care for the safety of the person and the property of others.

b) UJI 13-603 Ordinary Care

“Ordinary Care” is that care which a reasonably prudent person would use in the conduct of his own affairs.  What constitutes “ordinary care” varies with the nature of what is being done.

As the risk of danger that should reasonable be foreseen increases, the amount of care required also increases.  In deciding whether ordinary care has been used, the conduct in question must be considered in the light of all the surrounding circumstances.

b. The Reasonable Person

Rule: Reasonable Prudent Person is a person who always practices self restraint and weighs not only his wishes and consequences but everyone else’s as well.  Required to possess such scientific knowledge as is common among laypeople at the time and in the community; ordinary operation of well-known natural laws; poisonous qualities of many drugs, chemicals, and gases; knowledge of habits of animals; climate issues; knowledge of traits of particular classes, i.e. children.


Analyzes: 

· foreseeable risks in the context of the utility of their conduct

· extent of risk

· likelihood of risk

· alternatives to the proposed action

· costs of alternatives

i. Vaughn v. Menlove

1) Facts: rick of hay that caught on fire, burned neighbor’s place

2) Rule: Idea of reasonable person is an OBJECTIVE standard

3) Everything turns on Menlove’s conduct.  It is not about his intelligence.

4) Prior to Vaughn, courts were concerned with moral culpability and look at Subjective RPUC.  Now, courts concerned with compensation, so look at Objective test, society determines whether compensation is due.  

Note from airline case: duty shifted from the π to the airline.

a) Gender
i. Ellison v. Brady

1) Facts: sexual harassment at work; gender, question of reasonable man v. woman

2) Rule: Established that a reasonable woman’s view could be used.  

3) If there is a sex blind reasonable standard, it will be biased, systematically ignores the point of view of women who may have a better understanding.

4) Note: shifted the standard of a RP from the ∆ to the π, if a reasonable woman would have a similar reaction to the ∆ 

b) Age
i. Adams v. Lopez

1) Facts: minor driving a motorized vehicle gets in accident

2) Rule: minor uses care of someone his age with his intelligence unless he is participating in a statutorily defined adult activity, such as driving a motorized vehicle.  Minor is held to adult standard in this situation.

3) Someone under 7 can’t be charged w/ neg.

4) Policy Concern: He had to have a license, others don’t know they are dealing with  a child until it’s too late, no warning to adults, so must be held to adult standards

5) Licensing standards do not take into account age, therefore, neither should the RPP standard.

ii. LaBarge v. Stewart

1) Facts: Russian Roulette

2) Rule: Not held to adult standard b/c there is no license (or possibly a statute) requirement; held to a reasonably careful 16 yr. old standard; objective test of a 16 yr. old

3) Inherently dangerous activity is a society condoned activity.  It poses a continual, general threat to society.

c) Physical Disability

i. Memorial Hospital v. Scott

1) Facts: patient burns himself with hot water knob

2) Rule: Apply the test of a reasonable man under the same disabilities and infirmities in like circumstances.  This is different than RPS.  It is somewhat subjective/narrowed objectivity: someone with MS, etc.

3) Does this make it a higher standard? Possibly.
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Stephens v. Dunlaney: person with no smell ( such a person is not required to 

exercise a higher degree of care to the end of protecting her safety than is required of a person under no disability, but ordinary care of a person under like circumstances is what is required.

Singletary:

1. Facts: Π, midget, injured getting off the train

2. Is it a reasonable person w/ the characteristics who asks for help or who doesn’t?

Adiutori:

Vaughn: Disabled passengers are owed a special duty of care by carriers when their disability is made known.”

Storjohn v. Fay: Generally – loss of consciousness is an affirmative defense and the burden is on the ∆ to prove it.  Have to prove that it was sudden and unforeseeable.

d) Mental Disability

i. Gould v. Ins. Co.

1) Facts: Alzheimer’s patient injures nurse

2) Rule: Ordinarily a mentally handicapped patient is liable.  In this case, the circumstances totally negate the rationale behind the rule and would place an unreasonable burden on the negligent institutionalized mentally disabled.  Held to a reasonable person standard and is negligent but not liable b/c π was not an innocent party and family had done all they could.

3) Breunig Rule: mental disability is not an exception unless it is it a sudden, unforeseeable lapse of sanity.

4) Policy: Liability for mentally disable exists b/c:

a) Loss b/t 2 innocent parties…

b) Those interested in his estate will be induced to restrain him

c) People don’t feign illness; reduce incentives for tortfeasors

Found that the π should have been aware of situation; She was paid to take of someone who was institutionalized.  None of the policy reasons justify his liability.

e) Diff. in Knowledge or Customs or Culture

i. General Rule: Restatement of Torts second § 290: 

1) If the actor has special knowledge, he is required to utilize it, but he is not required to possess such knowledge, unless he holds himself out as possessing it or undertakes a course of conduct which a reasonable man would recognize as requiring it.  

ii. Regina v. Muddaruba (Australia)

iii. Facts: Aborigine man killed woman who made 

iv. Holding: “I shall not apply to [natives] the standard applied to the white citizens of the Northern Territory.”

v. Supposed to illustrate the diff. b/t what the def. knew and what the community knew.

vi. Did a reasonable person within the comm. know about the law?  Doesn’t matter if HE knew.

vii. Generally the law considers what the person should know about the community that they are in.  i.e. arroyo v. guy from NY who didn’t know what it was

f) Under the Circumstances

i. Dunleavy v. Miller
ii. Facts: collision at an intersection

iii. Sudden Emergency Doctrine recognized that when a person is confronted with a sudden or unexpected event calling for immediate action, that person does not have the opportunity to weigh the safety of alternative courses of action and thus cannot be expected to act with the same accuracy of judgment as one how has had time to reflect on the situation.

iv. The SED is not used in NM anymore b/c the RPUC already takes into consideration the “the circumstances.”

v. Using SED it has the potential to confuse the jury.  It is repetitive and emphasizes facts to preference the ∆.

vi. Illustrates a preference for leaving the standard of care in the law of neg. majestically vague rather than having it become more specific.

c. Exceptions to the RPUC

a) B&O Railroad (Holmes)
i. Facts: train hit and killed Goodman who didn’t get out of his car to look for the oncoming train; something was blocking his view

ii. Rule: Question of due care is generally left for the jury.  This is a standard of conduct that is clear and should be laid down by the judge.

iii. Goodman was responsible for his own death.  He knew that he had to stop for the train and not the train stop for him. 

iv. Headline: “Holmes Says, ‘Get Out and Look!’”

b) Pokora (Cardozo)

i. Facts: π hit be a train while driving his ice truck; his view was blocked

ii. Rule: what is suitable for the traveler caught in a mesh where the ordinary safeguards fail him is for the jury.

iii. The case is for the jury unless by statute there was a duty to get out and look.  Standards of prudent care are declared at times by courts, but they are taken over by the facts of life, i.e. it’s dangerous to get out of your car and look; situation could change by the time you get back in it.

iv. The case is not an exception to the RPUC.

v. Headline: 

c) Judge Takes a Stand

d. Land Cases

a) Ford v. Dona Ana

i. Facts: Ford fell while testing the walkway of the NM Vet. Agency to see if it was safe; this was her place of work; building owned by the county

ii. Rule: A landowner must act as a reasonable man in maintaining his property in a reasonably safe condition in view of all the circumstances, including the likelihood of injury to another, the seriousness of the injury and the burden of avoiding the risk. (Hand Formula).  This duty of care shall be extended to all persons, other than trespassers, who enter property with the ∆’s consent, express or implied.

iii. Court moved to eliminate the distinction b/t licensees and invitees, substituting a single standard of care for that class (and another for trespassers)
iv. There was a debate about the public invitee, trespassers, licensee status 
Note: The court can overturn precedent when 1.) times change, circumstances change; court often allows fro leg. action 2.) court concludes the decision was just wrong, Brown v. BOE 3.)

b) Carmona v. Hagerman Irrigation Co.
i. Facts: 2 yr. old child drowned in an irrigation ditch owned by ∆

ii. Rule: There is a case by case analysis of each situation.  Here, the ∆ was liable.

iii. Policy: Child’s life more valuable than money sometimes.  In AZ, industry of providing water is more valuable than child’s life.

iv. Rationale: The utility of the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk to children involved.

v. Company argued it was immune from the attractive nuisance doctrine b/c too costly to make the ditch inaccessible to children.

NM UJI 13-1305 Duty to trespasser

If the owner/occupant creates or maintains an artificial condition on the land, then s/he as a duty to a trespasser to use ordinary care to warn of the condition and of the risk involved if:

1.) the condition involves an unreasonable risk of death or bodily harm to persons coming into the land

2.) should know that there are constant intrusions by persons; and

3.) has reason to believe that the trespasser will not discover the condition or realize the risk

The owner/occupant owes no duty to make the land safe for a trespasser until s/he knows or reasonably should know that the trespasser is on the land.

NM UJI 13-307

An owner/occupant of land has no liability to a trespasser injured on the land from a natural condition on the land.

NM UJI 13-1312 Trespassing Children

An owner/occupant has a duty to prevent injury to a trespassing child resulting from artificial condition of the land if: 

1.) the place where the condition is one where children are likely to trespass

2.) condition involves unreasonable risk of injury to trespassing children

3.) the child b/c of youth does not discover the condition or realize the risk.

The owner has a duty to exercise ordinary care to prevent injury to the child.

e. Professionals

a) NM UJI 13-1101: Professionals, i.e. doctors, have the duty to possess and apply the knowledge and to use the skill and care ordinarily used by reasonably well qualified [doctors].

b) Modified RPP: “if the actor has special knowledge, he is required to utilize it, but he is not required to possess such knowledge, unless he holds himself out as possessing it or undertakes a course of conduct which a reasonable man would recognize as requiring it.”  The professional standard is higher than the RPP standard.

c) Rossell v. Volkswagen

i. Facts: car accident where battery dislodged, dripped sulfuric acid on baby Julie in the front seat

ii. Rule: Special groups will be allowed to create their own standards of reasonably prudent conduct only when the nature of the group and its special relationship with its clients assure society that those standards will be set with primary regard to protection of the public rather than to such considerations as increased profitability.

iii. B/c of the commercial setting driven by profit, industry was unlikely to set a higher standard of care than the RPP, so don’t have the same standards as malpractice cases where you have to have an expert.

iv. Π didn’t have to produce an expert to prove causation.

v. Auto manufacturers do not fit into professional category.  Don’t need a license – like doctor’s, lawyers, architects, accountants.

d) Pharmaseal Labs, Inc. v. Goffe

i. Facts: mercury balloon exploded in patient’s body, causing injury ( malpractice suit

ii. Rule: Neg. occurs when the doctor fails to exercise that degree of care and skill which is exercised by the average practitioner in the class to which he belongs.  Geographic area and its attendant lack of facilities are circumstances that can be considered if appropriate

iii. Expert from Washington allowed to testify.  Expert testimony not necessary to prove negligence.

f. Stat. Modifications of RPS

a) NMSA 41-10-3; basically says that people who donate food and charities that receive it are not liable for injury unless there is gross negligence

b) NMSA 41-12-1; volunteers for sporting events aren’t liable beyond what insurance covers unless gross negligence

c) NMSA 24-10-3; persons giving aid in an emergency situation are released from liability unless there is gross negligence

d) NMSA 41-11-1; no liability for serving alcohol unless 1.) person was intoxicated; person who is intoxicated can’t claim against person who sold them more alcohol unless there was gross neg.; party host can’t be liable unless provided alcohol recklessly in disregard of the rights of others

e) NMSA 41-8-3; insurance company must report arson if they know about it and they will be immune from civil or criminal prosecution

V. Proof of Breach

a. General Rule

b. There are four ways to prove breach: Hand formula, customs, res ipsa loquitor, and negligence per se.

a) US v. Carroll Towing (Hand)
i. Facts: barge sank w/ bargee not on board; flour sunk

ii. Rule: HAND FORMULA ( B < PL
1) P = Probability of injury

2) L = (Loss) Seriousness of Injury

3) B = Burden of adequate precautions

iii. Courts must in the end say what is required; there are precautions so imperative that even their universal disregard will not excuse their omission.
iv. Is the cost and the effort of finding a feasible safer conduct that does not alter the utility less than the nature and seriousness of the harm?

v. This “cost cost formula” looks at the cost of accidents as compared with the cost of avoidance.

vi. Acronym: Safer
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vii. SAFTY only goes to the burden; i.e. is having a bargee on board safer and feasible given the nature of the injury and the …

viii. Hand believes that most people take this formula into consideration constantly when making decisions; it’s alright to take some risks, have to figure out which ones are worth it

ix. Hand’s opinion for this case set the foundation for law and economics in torts.

b) Rossell v. Volkswagen

i. Facts: see above

ii. Rule about expert testimony, 11-702: If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge skill experience, training, or education may testify thereto in the form of an opinion or otherwise.

iii. In the usual neg. case the jury is left to reach its own conclusion on whether ∆’s conduct complied with the legal standard of reasonable care.  

c. Use of Custom to Prove negligence

a) Custom is a sword for the plaintiff and not a shield for the defendant.
b) T.J. Hooper

i. Facts: bargee didn’t hear warnings about a storm and lost cargo off the eastern coast; issue about custom of caring radios

ii. Rule: Have to prove that even though it wasn’t customary to have radios, the burden of eliminating the danger is slight compared to the risk involved.

iii. Rule: Courts can change the custom, evidence of ordinary care.  Courts have the final say.

iv. Issue is also custom for which industry?  What is the industry?

v. Need to show:

1) They didn’t have radios.

2) That the industry standard was to carry radios.

3) “but-for” the radios, the accident would not have happened – the causal piece

4) If the industry wasn’t using radios, est. that the industry should be using them ( HAND formula

5) Ask the master if they had heard the radios, would they have turned back, if YES ( you win

c) General Rule in NM: “industry customs are evidence of ordinary care and are evidence of the acceptability of risk, but they are not conclusive.”  

d) Effect of Compliance w/ Custom: adherence to an industry is not necessarily conclusive as to the issue of neg. and does not itself relieve a  ∆ in that particular industry from liability

e) Whether Customary Unreasonable Conduct “Trumps” Reasonable Care:  custom was not admissible to relieve ∆ from the application of an ordinance; customary illegal activity is not admissible

f) Helling v. Carey

i. Facts: π went to opthamologist about eye problems, misdiagnosed; Custom did not give cataract test to people under 40
ii. Rule: Evidence that doctor performed w/i the custom of the industry usually relieves the doctor of liability.  This case is an exception b/c a greater duty of care should have been imposed on the profession than it imposed on itself.
iii. Have to prove that giving the test was safer and cheaper than the alternative.
iv. Holmes: what usually is done may be evidence of what ought to be done, but what ought to be done is fixed by a standard of reasonable prudence, whether it usually is complied with or not.
v. Hooper: Courts must in the end say what is required; there are precautions so imperative that even their universal disregard will not excuse their omission.
d. Res Ipsa Loquitor

a) The Rule

i. To prove RIL, have to show that the injuring instrumentality was 1.) ∆’s responsibility to manage and control and 2.) that the event causing the injury was the kind which does not ordinarily occur in the absence of neg. on the part of the person in control of the instrumentality.

ii. Ordinary course of events may be established by expert testimony, lay evidence, or common knowledge.

iii. The doctrine describes a set of conditions to be met before an inference of negligence may be drawn.

iv. The evidentiary standard is a preponderance of the evidence, that one side is more likely than the other.  

b) Exclusive Control

i. Trujeque v. Serv. Merchandise

1) Facts: lady sat in a chair at ∆ and the chair broke, causing injury
2) Issue regarded exclusive control – how could ∆ be in exclusive control when thousands of customers used the chair?
3) Exclusive control now not necessary, just management and control.
c) Not Occur Absent Neg.

i. Mireles v. Broderick

1) Facts: π had surgery, experienced numbing in her arm afterward; Sued the anesthesiologist b/c he was ultimately in control of the surgery; b/c she was out, she couldn’t testify to the negligence
2) Rule: Court allows RIL for med. malpractice claims and that ∆ was ultimately in control even though others were involved with the operation ( decision goes to the jury
3) Proof of some specific facts does not necessarily exclude inference of others. 
e. Use of Experts

i. Cumming v. Nielson’s Inc.

1) Expert testimony may be useful for proving breach of duty, but it is generally not required.

b) Determining Qualifications of Expert Witnesses

i. NM Rule of Evidence

ii. Frye:

1) Court is wary of early developments in science; must be reliable, developed and stable

iii. Kumho Tire Co., Ltd.

1) Judge decides whether experts are relevant and reliable

2) Has their testimony been tested, subject to peer review, written about in journals, have data, acceptable to others in the community, can the jury find them useful

f. Stat. Violation for proving negligence

a) NM is a neg. per se state that allows excuses.  The question can be taken from the jury.

b) Three different procedural effects that can be given as a safety net:
i. Negligence per se: i.e. strict liability; three jurisdictions follow neg. per se but they allow excuses
ii. Presumption of neg.: ∆ will be presumed to have breached the standard of care, but his presumption can be overcome w/ excuse
iii. Statutory violation: evidence of neg. where the court will allow an excuse (fact specific determined by jurisdiction)
1) Incapacity
2) Lack of knowledge that the person should have complied w/ stat.
3) Inability to comply (breaks lock up)
4) Emergency
5) Argument that complying with the statute would have resulted in greater harm than complying with it.
6) Reasonable under the circumstances.
c) The test for neg. per se:
1.) There must be a statute prohibiting the act (judge); it must define a standard of care

2.) ∆ must violate it (jury)
3.) π must be protected by stat. (judge)
1. if the class of people isn’t specified by the leg, the court can infer it
4.) The harm or injury must generally be of the type the leg. tried to prevent. (judge)
Jury then determines prox. cause and causation as in ordinary case of negligence.  See handout.
d) Hayes v. Hagemeier

i. Rule: Correct test for determining liability is whether the person who has violated a statute has sustained the burden of showing that he did what might reasonably be expected of a person of ordinary prudence, acting under similar circumstances, who desired to comply with the law.

e) Notes: Violation of Admin. Regulations

i. NM law holds that the standards expressed in OSHA regulations, as developed by appropriate expert or other testimony, may be admitted as objective safety standards and practices generally prevailing in the community on the issue of negligence.

ii. The courts are not in agreement on the question of whether OSHA violations constitute negligence per se.  We believe the better reasoned view to be, however, that OSHA violations do not constitute a basis for assigning negligence as a matter of law.

g. A Debate About the Stand. For Proving Neg.

a) This debate is similar to the Holmes/Cardozo debate in Goodman/Pokora

b) Duran v. Gen. Motors (Bivins)

i. Facts: car accident, car didn’t have trim retainers, steering wheel dislodged and hurt the daughter; product design case regarding crashworthiness of the car.

ii. Rule: Causes of action for crashworthiness shall be based on neg. principles both for design as well as manufacturing defects and the judge will decide the standards not the jury.

iii. Reasoning: 1.) jury may be too sympathetic to π 2.) little incentive for automobile manufactureers to upgrade safety features if the standards are set on a case-by-case basis.
iv. Bivins says extrajudicial standards should regulate, i.e. statutes, industry customs, regulations

v. Industry standards can be conclusive in professional cases and in crashworthiness issues.

vi. Bivins overturns Rossell by requiring expert testimony b/c industry standards are conclusive.

vii. Crashworthiness is allowed as a cause of action.  “Manufacturer is under a duty to use reasonable care in the design of its vehicles to avoid subjecting the use to an unreasonable risk of injury in the event of a [statistically inevitable] collision.”

c) Brooks v. Beech Aircraft Corp. (Ransom)

i. Facts: wrongful death suit that shoulder harness caused the π’s husband’s death

ii. Rule: Evidence of industry custom or usage is relevant to whether the manufacturer was negligent but such evidence should not be conclusive for demonstrating negligence.  The jury will decide the standard.

iii. Brooks OVERRULES Durran.

iv. Hand: “a whole calling may have lagged in the adoption of new and available devices.  It never may set its own test, however persuasive be its usages.”

v. This ruling is similar to Hooper court.

Note: 

Judges





Juries
Cardozo – Palsgraf



Andrews – Palsgraf
Holmes – B&O Railroad


Cardozo – Pokora
Bivins – Durran



Ransom – Brooks






Rossell
Jury: conscience of the community; more general standards

Judge: has more knowledge, experience; more specific standard

VI. Causation

a. Introduction

a) The law of causation has two parts: 1.) cause-in-fact 2.) proximate cause

b) Both must exist before the ∆’s conduct is deemed the cause of the π’s injuries.

c) If something is not a cause-in-fact, it cannot be a proximate cause; not all cause-in-fact are prox. cause.

b. Cause-in-fact

a) Introduction
i. The function of causation is to establish a relationship b/t the π and the ∆, to link the π’s injuries to the negligence acts of the ∆.
ii. The usual test for determining cause-in-fact is the “but-for” test.  “But-for the ∆’s conduct would the π have been injured?”
iii. If the injury would not have occurred ‘but-for’ the ∆’s conduct, then the conduct was a cause-in-fact of the injuries.
iv. The but-for test does not always work.  Then you use alternative tests.
b) Sanders v. ATSF Railway Co.

i. Facts: π was working on a railcar that was bumped; He suffered a herniated disc; didn’t know exactly what caused the injury
ii. But-for test didn’t work, so you have to use the substantial factor test. 
iii. Rule: It is not enough for ∆ to show that the injury could have been caused by other causes, nor is it required for the π to eliminate other possible cuases.  Just have to infer that the ∆ caused the injury and let the jury decide.
iv. The person injured is not required to prove the negligence and prox. cause beyond a reasonable doubt.  The burden rests upon the π to introduce evidence to remove the cuase from the realm of speculation and to give it a solid foundation upon facts.
c) Notes

i. If evidence is speculative, it will not be allowed to go to the jury.

ii. Though no positive statement can now be made as to the causal connection by the medical witnesses, the court was correct in sending the case to the jury on the basis of the medical testimony and the lay testimony as to the events surrounding the accident both before and after in happened. 

iii. It was for the jury to determine whether there was a natural sequence of events which indicate a causal connection.

c. Proximate Cause

a) Introduction

i. Prox. cause is that which in a natural and continuous sequence unbroken by any new independent causes produces the injury and w/o which the injury would not have occurred.

ii. Prox. cause is a policy question concerning how far to extend liability when the ∆’s actions did not directly cause the π’s injuries.

iii. Π lawyer: make the connection b/t ∆’s actions and π’s injury direct and short; distance b/t time and space short

iv. ∆ lawyer: make no connection b/t ∆’s actions and the π’s injury; draw out the facts and concatenate them as much as possible; improbable/unforeseeable

v. For the purposes of foreseeability, look forward from the point of view of the ∆ at the time of the accident.

b) Wagon Mound

i. Facts: oil spilled from the Wagon Mound into the bay, welders sent sparks into the water igniting a piece of debris, fire ensued
ii. Rule: If it would be wrong that a man should be held liable for damage unpredictable by a reasonable man b/c it was “direct” or “natural”, equally it would be wrong that he should escape liability, however “indirect” the damage, if he foresaw or could reasonably foresee the intervening event which led to its being done.
iii. Foreseeability becomes the test.  The kind of damage has to be foreseeable.
iv. A man must be considered to be responsible for the probable consequences of his act.
v. The ∆ could not have known that the oil would be flammable on water.
vi. Wagon Mound is forward looking.
vii. Polemis rule: If ∆ is guilty of neg., he is responsible for all of the consequences whether reasonably foreseeable or not 

viii. Polemis is backward looking.
c) Palsgraf v. LI R. Co

i. Rule: there was no prox. cause b/c π was not foreseeable
ii. Andrews: there was an unreasonable risk being taken, its consequences are not confined to those who might probably be hurt.  It does not matter if the injuries are unusual, unexpected, unforeseen and unforeseeable; the damages must be so connected with the neg. that the latter may be said to be the prox. cause of the former.  Every one owes a duty to the world at large.  If he is neg., he is wronged to those who might reasonably be hurt as well as those who are injured who would normally be outside the zone of danger.
iii. The [breach] must [cause] the [injury].
d) Calkins v. Cox Estates
i. Rule: Baca – The question is whether the injury to π was a foreseeable result of ∆’s breach.  This is a question of fact. Was the π in the foreseeable zone of danger?  This is a question of law for the judge.

ii. Ransom – Foreseeability is not an integral part of prox. cause, unless there was an IIC.

e) NM UJI 13-305, Prox. Cause

i. A prox. cause of an injury is that which in a natural and continuous sequence [unbroken by an IIC] produces the injury, and without which the injury would not have occurred.  It need not be the only cause, nor the last nor nearest cause.  It is sufficient if it occurs with some other cause acting at the same time, which in combination with it, causes the injury.

f) NM UJI 13-306 Independent Intervening Cause
i. An IIC interrupts and turns aside a course of events and produces that which was not foreseeable as a result of an earlier act or omission. 
ii. IIC is:
1) Criminal act; intentional tort
2) Act of nature
3) Multiple tort feasors
4) Extraordinary circumstances
g) Pitard v. The Four Seasons Motor Inn

i. Facts: employee sexually assaulted a boy at the pool of the hotel while drunk; one suit against hotel for neg. hiring and retention
ii. Rule: Foreseeability does not require that a specific consequence be anticipated but rather that a general harm be foreseen.
iii. Jury should be able to review the facts.
iv. Woods case differs b/c employee was off-duty
h) Torres v. El Paso Electric Co.

i. Facts: π was hurt while working on his roof when he fell into a pole sticking out; issue of IIC b/c OSHA regulations not followed by employer
ii. Rule: In NM the affirmative defense of IIC does not apply to the negligent actions of a π.  IIC jury instructions are no longer appropriate instruction for cases involving multiple acts of negligence.
iii. Rule: If the jury determines that the ∆’s act prox. caused the π’s injuries in combination with the negligence of another, including the π, then it must apportion fault b/t the concurrent torfeasors.
iv. IIC, in contrast to comparative negligence, constitutes a complete defense.
v. The doctrine of “pure comparative negligence” results in the reduction of the π’s recovery by the percentage of fault attributable to the π compared to the fault of the ∆.
vi. Scott v. Rizzo abolished joint and several liability, where among multiple ∆’s, each ∆, regardless of proportion of fault, had been liable for 100% of the π’s damages ( comparative negligence.
i) Relationship b/t Duty and Prox. Cause

j) Herrera v. Quality Pontiac

i. Facts: left keys in the car and left it unlocked, kids stole it, got in an accident; question of liability

ii. Rule: One is liable if you leave the keys in the car and leave it unlocked.  Because of high rate of stolen cars involved with accidents in NM, it was foreseeable that car would be stolen and would be in an accident.

iii. Rule: A person does not have a duty to protect someone from the criminal acts of third parties unless there is a special relationship OR the ∆ should have recognized that his/her actions could have led to the criminal acts.

iv. Did the ∆ increase the foreseeable zone of danger?  Yes.

v. Rule: Criminal acts of a third party will not relieve a neg. ∆ of liability if the ∆ should have recognized that his/her actions were likely to lead to that criminal activity

d. Multiple Causation and Unknowable Causers

a) Introduction

b) Summers v. Tice

i. Facts: two men shot their 12 gauge shot guns into the air, one bullet hit the π in the eye, one hit him in the lip
ii. Rule: Each ∆ is liable for the whole damage whether they are deemed to be acting in concert or independently.
iii. Policy: the reason for the rule is the practical unfairness of denying the injured person redress simply b/c he cannot prove how much damage each did, when it is certain that between them they did it.
iv. Judge shifted burden of proof to the defendants. 
c) Ybarra v. Spangard

i. Facts: surgery gone bad, π suffered pain in arm
ii. Rule: RIL allowed b/c if not, π wouldn’t be able to recover
iii. Rule: Judge shifted the burden of proof from the π to the ∆ b/c the π proved the following:
1) Each ∆ must be neg. or must be able to establish that the ∆s acted negligently.
2) All the responsible parties are in court.
3) Harm was caused by only one of the parties.
4) The conduct was almost simultaneous.
5) ∆’s have better access to the facts.
6) There was some sort of relationship b/t ∆s, however tenuous.
iv. Difference from Summers: 1.) in Summers, two negligent parties, one injury ( both ∆’s are in the wrong  2.) in Ybarra, only one ∆ is in the wrong; six people aren’t in the wrong, only one or two
v. Substantive liability of joint tortfeasors and independent concurring wrongdoers who have produced indivisible harm:
1) The actors knowingly join in the performance of the tortious act or acts
2) The actors fail to perform a common duty owed to the π
3) There is a special relationship b/t the parties
4) Although there is no concerted action nevertheless the independent acts of several actors concur to produce indivisible harmful consequences
e. One Solution to Multiple Causation Problems:

a) Joint and Several Liability

i. Indemnity
1) Definition of indemnity: the right to recover springs from a contract, express or implied, and enforces a duty on the primary wrongdoer to respond for all damages; a ∆’s right to have the entire cost of a judgment shifted to another actor. (judicially created)
2) Definition of contribution: an obligation is imposed by law upon one joint tortfeasor to contribute his share to the discharge of the common liability; a cause of action in which an overpaying ∆ seeks reimbursement form another ∆ who underpaid a judgment. (statutorily created)
3) Indemnity trumps contribution.
ii. Rio Grande Gas Co. v. Stahman Farms, Inc.
1) Facts: Rio Grande installed a gas line that leaked, no one detected it, there was an explosion and a fire
2) Rule: One tortfeasor may not recover from another when they are in pari delicto; they are equally negligent.
iii. In re Consolidated Vista Hills
1) Facts: 

2) Rule: That party is not entitled to traditional indemnification from the one creating the condition b/c to do so “would be to shift the whole burden of loss onto one tortfeasor from another whose improper conduct is fully as odious.”

3) AmRep entitled to partial indemnification.

4) Active and passive conduct defined:

a) active conduct: affirmative act of neg.

b) passive conduct: when the party seeking indemnification fails to discover and remedy a dangerous situation created by the neg. or wrongdoing of another

c) there is a subtle distinction b/t the situation in which a party fails to discover and remedy a dangerous condition and the situation in which a party discovers a dangerous condition created by another but does nothing to remedy it

d) Leflar: GR ( that party is not entitled to traditional indemnification from the one creating the condition b/c to do “would be to shift the whole burden of loss onto one tortfeasor from another whose improper conduct is fully as odious”

5) Traditional indemnification: 

a) under traditional indemnification an indemnitee is entitled to be made whole by a third party such as the primary wrongdoer

b) it differs from contribution in that contribution requires each joint tortfeasor to share a common liability

c) the traditional indemnification principles apply in both neg. and strict liability cases involving persons in the chain supply of a product

d) the purpose of it is to allow a party who has been held liable without active fault to seek recovery from one who was actively at fault

e) thus, the right to indemnification involves whether the conduct of the party seeking indemnification was passive and not active or in pari delicto with the indemnitor

f) look at Herndon court decision: based its opinion on the fact that NM adopted comparative negligence and other states that have adopted comparative negligence have adopted comparative indemnification

iv. Common Law Modification of Joint and Several Liability

v. Bartlett v. NM Welding Supply, Inc.
1) Facts: three party car accident, where lead car took off
2) Rule: Abolished joint and several liability.  The ∆ is not liable for the entire damage caused by ∆ and the unknown driver.  Theory of joint and several liability does not apply.
3) Policy: it isn’t fair to place the burden on ∆ b/c the ∆ is often the person who lost the race to the courthouse
b) Legislative Response to Bartlett and Judicial Response to Leg.

i. Leg. added, “A pro rata share shall be the portion of the total dollar amount awarded as damages to the π that is equal tot he ratio of each joint tortfeasor’s percentage of fault to the total percentage of fault attributed to all joint tortfeasors.”
c) Comparative Causation Solution to Causation Problem

d) Loss of Chance

e) Enhanced Risk

f) Review of Causation

i. Other tests applied when “but-for” doesn’t work:
1) Market share approach ( assess damages according to the market share of the company; useful in class actions suits
2) Loss of chance ( doctor misdiagnoses patient’s condition, patient becomes sicker and the chance to become well is adversely affected
3) Substantial factor test ( π is assisted conceptually by not having to isolate the cuases and merely establish that the ∆ was responsible and a substantial factor in causing the accident; Sanders ( don’t have to exclude every possible cause of the injury, must show facts and evidence that the cause of the injury can be reasonably inferred; need to have enough facts to take it out of the realm of speculation.
VII. Damages
a. You can recover in negligence only if you can prove injuries/damages.

b. Four types of damages:

a) Personal injury 

i. Economic: med. bills, household services, lost wages, includes future expenses (difficult to determine; use annuity tables – sometimes race and gender specific); generally allowed to recover even if you have insurance; 

ii. Non-economic: consortium ( loss of companionship (liberal in NM, extended to grandparents); pain; suffering; hedonics ( loss of enjoyment of activity in life

b) Property damage: measured at FMV

c) Punitive damages are not allowed in negligence claim

i. Only way to get them is to establish a mental state of malice, outrage, fraud, etc.

Under joint and several liability, each ∆ is held responsible for the amount of the entire judgment.

Three principle types of J and S:

1.) two or more parties deliberately engaged in an activity that resulted in harm to another party; complicity is the key

2.) employer/employee and principle agent situations: agency law; when someone contracts to work for someone else, employer is responsible for the employee – vicarious liability; employer can’t recover from the employee, it is a cost of doing business ( insurance

3.) independent actions that combine to cause one harm (two separate farm fires combine to cause a big one – both farmers liable)

Procedural Devices

1. Motion for summary judgment occurs when there has already been some discovery (depositions, interrogations) before you go to trial; submit detailed analytical memo and proposed analysis of the law; can also ask for partial summary judgment


- It makes two arguments:



1.) factual argument: there is no issue of facts; both parties agree on what 

happened and there is no case to argue

2.) legal argument: moving party is entitled to judgment as a matter of 

law (“if this is the law used to judge the case, then, I am sure to win”)

· Must have BOTH

· Can’t win if there isn’t a definite law

· The legal and factual argument may or may not be linked

· Most important devise for keeping the case from going to the jury

· will be on the test!

2. Directed Verdict

3. Judgment NOV

4. Motion to Dismiss

5. Demurrer: motion to dismiss based on a failure to state a claim

6. Interlocutory Decree

Issues/Holdings

Under 

jurisdiction/law

Is/Did/Can
doctrinal question

When

relevant facts

